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STATEMENT OF INTEREST OF AMICI CURIAE 

 

The Applicants here, collectively identified as Democratic Senators, are 

members of the Democratic Caucus of the Pennsylvania Senate who represent 

various portions of the City and County of Philadelphia.  The Senate Democratic 

Caucus is currently comprised of twenty-two state senators, seven of whom have 

districts that include portions of the City and County of Philadelphia. 

State Senator Vincent J. Hughes is a duly elected member of the Senate of 

Pennsylvania representing the 7th Senate District, that is, in part, within the 

boundaries of the City and County of Philadelphia.   

State Senator Christine M. Tartaglione is a duly elected member of the 

Senate of Pennsylvania representing the 2nd Senate District, that is wholly within 

the boundaries of the City and County of Philadelphia.     

State Senator Anthony H. Williams is a duly elected member of the Senate 

of Pennsylvania representing the 8th Senate District, that is, in part, within the 

boundaries of the City and County of Philadelphia.     

State Senator Art Haywood is a duly elected member of the Senate of 

Pennsylvania representing the 4th Senate District, that is, in part, within the 

boundaries of the City and County of Philadelphia.     
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State Senator Sharif Street is a duly elected member of the Senate of 

Pennsylvania representing the 3rd Senate District, that is wholly within the 

boundaries of the City and County of Philadelphia.     

State Senator Nikil Saval is a duly elected member of the Senate of 

Pennsylvania representing the 1st Senate District, that is wholly within the 

boundaries of the City and County of Philadelphia.   

Amici Curiae file this brief pursuant to Pa. R.A.P. 531(b)(1)(i).  Amici 

Curiae disclose that no other person or entity other than the Amici Curiae or 

counsel paid, in whole or in part, for the preparation of this Amici Curiae brief or 

authored, in whole or in part, this Amici Curiae brief.  See Pa. R.A.P. 531(b)(2). 

INTRODUCTION 

On May 9, 2022, the Senate Transportation Committee conducted a public 

hearing on “Safety and Sustainability of Public Transportation in Pennsylvania” 

(“2022 Transportation Committee hearing”).  That public hearing included 

testimony from multiple witnesses including representatives of SEPTA and the 

Department of Transportation. (Testimony attached as Exhibit 1).  The testimony 

centered on issues of sustainability of public transportation including funding, 

ridership and safety issues impacting the overall well-being of the five-county 

transportation system.  The testimony also highlighted the need for increased safety 

to help the transit system recover from the impacts of the Covid pandemic and 
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associated issues as well as the need for increased law enforcement resources and 

public safety personnel.  Further, as demonstrated by the testimony of those 

appearing before the committee, issues relating to homelessness, mental illness and 

substance abuse contribute significantly to the number of incidents that SEPTA 

personnel and riders encounter.  Despite SEPTA’s efforts to provide multi-

disciplinary response to these problems, the system is overwhelmed because of 

constraints on resources.  However, not once did any of the testifiers mention in 

their testimony how the operation of the Philadelphia District Attorney’s Office 

(“DAO”) impacts or affects safety on the state’s largest, multi-county transit 

system.  In fact, none of the testimony includes any reference to a district 

attorney’s office in any of the five-county footprint of SEPTA.1 

Despite the absence of any expressed connection between SEPTA safety and 

the Philadelphia DAO, House Bill 140 was amended on October 25, 2022 in the 

Senate to include, in part, provisions for the appointment of a “Special Prosecutor” 

who would be authorized to prosecute all crime occurring “with a public 

transportation authority that serves as the primary provider of public passenger 

transportation in the county of the first class.” See House Bill 140, Printer’s No. 

 
1 Video Recording: Pa. S. Transportation Comm. Public Hearing on “Safety and Sustainability of 

Public Transportation in Pennsylvania,” May 9, 2022, at: 

https://transportation.pasenategop.com/trans-050922/.  

https://transportation.pasenategop.com/trans-050922/
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3601, p. 10, lines 1-6. (Attached as Exhibit 2).  Eventually, this bill was vetoed by 

Governor Wolf as Veto No. 12.  (Attached as Exhibit 3).2 

Undaunted, Senator Langerholc introduced Senate Bill 140 in the following 

legislative session. (Attached as Exhibit 4).  This legislation authorized the 

appointment of a “Special Prosecutor” again for the purposes of prosecuting all 

crime occurring “with a public transportation authority that serves as the primary 

provider of public passenger transportation in the county of the first class” despite 

lack of an expressed need in the legislative record based on the 2022 

Transportation Committee hearing.  This version called for the Special Prosecutor 

to be appointed by the Attorney General rather than a three-judge panel.  As the 

legislative history reflects, the bill was considered by the Senate on May 2, 2023, 

at which time extensive debate occurred on the Senate Floor.  Senators Hughes, 

Haywood and Street, all of whom represent portions of the City-County of 

Philadelphia expressed their strong disapproval of the proposed legislation.  The 

three Democratic Senators expressed concerns that the legislation needlessly did 

the following:  First, it thwarted the will of the voters of Philadelphia by stripping 

the elected district attorney of the full authority of his office despite the approval of 

the City’s voters.  Second, the legislation was specifically tailored to the particular 

 
2 Interestingly, the effort to appoint a special prosecutor in Philadelphia coincided with the House 

of Representatives’ Impeachment efforts concerning the prosecutorial functions of the 

Philadelphia DAO. 
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individual holding the office of district attorney at this time by including language 

that effectively repealed the law after DA Krasner’s term expired.  The Senators 

intimated that such a statute likely violated constitutional norms for the enactment 

of legislation as provided in Article III, Section 32 of the Pennsylvania 

Constitution. 

The bill was considered by the House of Representatives in the final days of 

the 2023 legislative session and signed by the Governor on Dec. 14, 2023.  The 

position of Special Prosecutor authorized by Act 40 of 2023 was advertised on 

various platforms and sources by the Office of the Attorney General on or about 

January 8, 2024.  (Advertisement attached as Exhibit 5). 

Thereafter, DA Krasner instituted this action on January 11, 2024 

challenging Act 40-2023.  Amici Democratic Senators join this action for 

Declaratory Judgment and Injunctive Relief to present argument on issues of 

special legislation, equal protection in elections and unconstitutional removal of a 

public officer. 

ARGUMENT 

I. ACT 40 VIOLATES THE PROHIBITION AGAINST THE PASSAGE 

OF LOCAL OR SPECIAL LAWS UNDER ARTICLE III, SECTION 

32 OF THE PENNSYLVANIA CONSTITUTION BECAUSE IT 

CREATES A SPECIAL CLASS OF ONE - PHILADELPHIA.   

 

All enactments of the General Assembly are presumed constitutional and 

will only be invalidated where the challenger has established “that the enactment 
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clearly, palpably, and plainly violates the Constitution.” Robinson Twp. v. 

Commonwealth, 83 A.3d 901, 943 (Pa. 2013).  While the burden is indeed heavy, it 

is not insurmountable.  Act 40 creates a special law in violation of Article III, 

Section 32.  

The procedures for the enactment of laws as well as the prohibitions against 

the passage of certain types of laws for this Commonwealth are provided for under 

Article III of the Pennsylvania Constitution.  One of the enumerated prohibitions 

provided under Article III is the prohibition against the passage of local or special 

laws in Section 32.  Article III, Section 32 provides in pertinent part: 

The General Assembly shall pass no local or special law 

in any case which has been or can be provided for by 

general law and specifically the General Assembly shall 

not pass any local or special law: 

 

1. Regulating the affairs of counties, cities, townships, 

wards, boroughs or school districts . . . 

 

Pa. Const. art. III, § 32. 

When reviewing violations of Article III, courts often consider the historical 

significance of its inclusion 150 years ago to protect against corrupt legislative 

practices. Harrisburg Sch. Dist. v. Hickok, 781 A.2d 221, 227 (Pa. Cmwlth. 2001); 

see also Commonwealth ex rel. Fell v. Gilligan, 46 A. 124, 125-126 (Pa. 1900); 

Robinson Twp., 147 A.3d at 572.  The specific inclusion of Article III, Section 32, 

“was to prevent the General Assembly from creating classifications in order to 
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grant privileges to one person, one company or one county.” Wings Field Pres. 

Assoc.’s, L.P. v. Com., Dep't of Transp., 776 A.2d 311, 316 (Pa. Cmwlth. 2001).  

While Article III, Section 32 expressly prohibits the passage of local or special 

laws regulating the affairs of counties and cities, it does not preclude the legislature 

from passing general laws.  Special laws are distinguished from general laws 

because they are not uniform throughout our Commonwealth nor do they apply 

uniformly to a class. Id.  Act 40 is a special law that regulates the affairs of 

Philadelphia because it regulates law enforcement powers in Philadelphia through 

the appointment of a special prosecutor thereby removing certain duties of DA 

Krasner and the DAO. See Morrison v. Bachert, 5 A. 739, 740 (Pa. 1886).   

A. Act 40 creates a special legislative class only applicable to 

Philadelphia and does not provide for the addition of other 

members to be added to the class.   

 

Act 40 provides in pertinent part: 

(a) Special prosecutor.--Within 30 days of the effective 

date of this section, the Attorney General shall appoint a 

special prosecutor to investigate and institute criminal 

proceedings for a violation of the laws of this 

Commonwealth occurring within a public transportation 

authority that serves as the primary provider of public 

passenger transportation in the county of the first class in 

accordance with this section. 

 

74 Pa. C.S. § 1786(a).   
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Act 40 creates a special class of one, by providing for the special treatment 

of the City of Philadelphia as it relates to the exercise of law enforcement powers.  

While classification is a legislative function, classification is subject to judicial 

review for the purposes of determining whether the classification is based on real 

not artificial distinctions for the purpose of evading the prohibitions in Article III. 

Freezer Storage, Inc. v. Armstrong Cork Co., 382 A.2d 715, 718 (Pa. 1978).  When 

making this determination about a classification, courts have often employed a 

good faith test not wisdom. Id.  Article III, Section 20 expressly gives the General 

Assembly the power to classify counties and cities according to population and 

deems all laws passed in accordance with this section as general legislation.3   

Historically, legislative classification of municipalities was limited to 

population, but now legislative classification beyond population is permissive so 

long as the legislative classification does not create a class of one. Harrisburg Sch. 

Dist., 781 A.2d at 227.  Additionally, where the classification created under an act 

“consists of one member and it is impossible or highly unlikely that another 

member can join the class” the classification creates a closed class of one and is 

therefore per se unconstitutional. Harrisburg Sch. Dist. v. Hickok, 761 A.2d 1132, 

1136 (Pa. 2000). 

 
3 Pa. Const. art. III, § 20. 
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As enacted the classification created under Act 40 is applicable only to 

Philadelphia because it is the one county of the first class in this Commonwealth 

serviced by SEPTA and subject to the appointment of a Special Prosecutor to 

prosecute crimes within Philadelphia on SEPTA property rather than the DA.4  In 

Perkins v. Philadelphia, our Supreme Court reiterated that legislation is local if it 

was only intended to be applicable to “but one particular . . . county . . . and was 

not intended to and could never apply to any other” as is the case with Act 40. 

Perkins v. Philadelphia, 27 A. 356, 359 (Pa. 1893).  Pursuant to Act 40, 

Philadelphia is the only member of the class in existence and will be the only 

member subject to Act 40 because the duration of its provisions is time-limited.  

Id.  Specifically, Section 1786(a)(8) of Act 40 states: 

No new action or proceeding may be initiated by a special 

prosecutor under this section after December 31, 2026.  

Notice of final disposition of the last remaining action or 

proceeding initiated under this section prior to December 

31, 2026, shall be transmitted to the Legislative Reference 

Bureau for publication . . . . 

 

74 Pa. C.S. § 1786(a)(8).  In fact, Act 40 expires once the provisions of Section 

1786(a)(8) are satisfied.  Here, as was the case in Perkins, there is no denial.  Act 

40 was intended to apply solely to Philadelphia and only transfers the duties of the 

Philadelphia DA to a special prosecutor thereby divesting them of their law 

 
4 53 P.S. § 101 (defines a county of the first class). 
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enforcement authority.  This is demonstrated by the text of Section 1786(a)(2) 

which states in part: 

[A] special prosecutor shall have the authority to 

investigate and prosecute, and has jurisdiction over, any 

criminal matter involving an alleged violation of the laws 

of this Commonwealth occurring within a public 

transportation authority that serves as the primary provider 

of public passenger transportation in the county of the first 

class. The special prosecutor's prosecutorial jurisdiction 

shall include the power and independent authority to 

exercise all investigative and prosecutorial functions and 

powers of an office of the district attorney of a county of 

the first class and any other officer or employee of the 

office of the district attorney in the county of the first class. 

 

74 Pa. C.S. § 1786(a)(2).  In determining whether legislation is special, this Court 

has applied the standard laid out by the Colorado Supreme Court. Harrisburg Sch. 

Dist. v. Hickok, 762 A.2d 398, 408 (Pa.Cmwlth. 2000).  Under this standard, when 

an enumerated prohibition is at question, the class may not be limited to one. Id.  

Here, Act 40 violates this standard because Article III, Section 32 is the 

enumerated prohibition at question and the class is limited to Philadelphia.   

Act 40 establishes a closed class of one - Philadelphia - and is therefore per 

se unconstitutional.   
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B. Act 40 creates a classification that is not supported by a rational 

basis nor is the classification necessitated by manifest peculiarities 

of Philadelphia.   

 

Article III, Section 32 permits the legislature to create legislative 

classifications so long as it does not create a special class of one if the 

classification has a rational relationship to a legitimate state purpose. Wings Field 

Pres. Assoc.’s, L.P., 776 A.2d at 316.  Further, the courts have allowed a 

classification to stand when it is established because of a “necessity springing from 

manifest peculiarities” of the legislative class. Allegheny Cty. v. Monzo, 500 A.2d 

1096, 1105 (Pa. 1985) (quoting Commonwealth v. Gumbert, 100 A. 990 (Pa. 

1917)). 

There is public value in maintaining safe and sustainable public 

transportation throughout the entire Commonwealth as was the stated intent of the 

2022 Transportation Committee hearing.5   The testimony made clear that the 

issues around public safety are not exclusive to SEPTA nor are they narrowly 

tailored to SEPTA services in Philadelphia.  Passenger safety in all counties served 

by SEPTA is impacted by the lack of resources including a need for increased 

SEPTA police, tools to address drug addiction and other societal ills including 

homelessness.6  Consequently, the public value of sustainable public transit does 

 
5 See supra Introduction at 2-3.  

6 Id. 
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not establish a rational basis for singling Philadelphia out from other counties 

serviced by SEPTA.  The fact that Philadelphia is a county of the first class is not a 

particularity that necessitates the appointment of a special prosecutor to oversee 

crimes in Philadelphia on SEPTA and not over crimes occurring on SEPTA in the 

other service counties.   

The application of Act 40 to Philadelphia directly conflicts with precedent 

because it singles out DA Krasner. DeFazio v. Civil Serv. Comm'n of Allegheny 

Cty.,756 A.2d 1103 (Pa. 2000).  In DeFazio, our Supreme Court held that “one 

particular county officer may not be treated differently from the other similar 

officers throughout the commonwealth . . . merely because that officer is within a 

certain class of county.” Id. at 1106.  Under Act 40, DA Krasner is the only district 

attorney with jurisdiction over crimes in a locality serviced by SEPTA who is 

divested of his authority.  Further, in applying the DeFazio analysis the provisions 

effectively create a sub-classification, that of district attorneys in cities of the first 

class for which there is no relationship to the distinction of Philadelphia or any 

unique function of the office of district attorney. Id.  Notably, there was also an 

attempt to remedy the issue of classification in Act 40 by making the legislation 

applicable to all district attorneys in the Commonwealth with responsibilities with 

respect to public transit systems.   
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Act 40 explicitly provides that the special prosecutor mandate including the 

preemptive prosecutorial authority applies solely to DA Krasner. See 74 Pa. C.S. 

§1786(a)(4)(iii).  The unique treatment of DA Krasner related to his law 

enforcement powers over crimes on SEPTA in Philadelphia was raised during 

legislative debate on Act 40.7  The application of Act 40 divests DA Krasner of his 

mandated duties as district attorney. See 16 P.S. §§ 1401 and 1402.  Throughout 

the legislative debate on Act 40, Amici pointed out that application of Act 40 was 

directed at DA Krasner.8  

Act 40 is also a special law because it arbitrarily treats crimes in 

Philadelphia differently based on location.  If the impetus for the legislation is 

addressing DA Krasner’s job performance, the distinction of where a crime occurs 

within Philadelphia does not support the appointment of a special prosecutor only 

for crimes on SEPTA and not the rest of Philadelphia.   

Act 40 is unconstitutional because the application creates a closed class.  

Further, there is no rational basis or manifest peculiarities that necessitate treating 

Philadelphia differently concerning law enforcement powers as it relates to crimes 

on SEPTA in Philadelphia over crimes on SEPTA in surrounding counties.  Act 40 

 
7 2023 Pa. Leg. J. - Senate 357 at 363-64 (May 2, 2023) (statement of Sen. Haywood). 
8 Id. at 365 (statement of Sen. Street). 
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violates Article III, Section 32, as unmistakably as the smile of Da Vinci’s Mona 

Lisa.   

II. ACT 40 UNCONSTITUTIONALLY SUPPRESSES THE VOTE BY 

PLUCKING FROM PHILADELPHIA’S CITIZENS BOTH THE 

RIGHT TO “FREE AND EQUAL” ELECTIONS AND THE RIGHT 

TO BE FREE FROM DISCRIMINATION IN THE EXERCISE 

THEREOF.  

 

The motive behind Act 40 is clear: A simple majority in the General 

Assembly is unhappy with the Philadelphia voters’ choice of district attorney.9  But 

the Pennsylvania Constitution guarantees that the will of the majority in the 

General Assembly cannot trample on the people’s fundamental right to free and 

equal elections, Pa. Const. art. I, § 5, nor can it discriminate against a subset of the 

electorate for its exercise of a constitutionally protected right, Pa. Const. art. I. § 

26.  Act 40 denies the electorate of Philadelphia the whole office of district 

attorney for which it is entitled and thus disenfranchises the people of Philadelphia. 

It should be declared unconstitutional. 

 

 

 

 

 
9 “The problem is he is not prosecuting; he is not doing his job.” Id. at 364 (statement of Sen. 

Langerholc). 
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A. Act 40 is a plain, palpable and clear abuse of the General 

Assembly’s power in violation of the right to “free and equal” 

elections under Article I, Section 5 because it disenfranchises 

Philadelphia voters relative to those of surrounding counties and 

denies them the whole office of district attorney. 

 

While the General Assembly has the authority to enact legislation that 

imposes duties upon certain constitutional officers, it has no power to dilute the 

votes of a subset of the electorate by supplanting their elected district attorney with 

an unelected special prosecutor.  Act 40 denies the people of Philadelphia the 

whole constitutional office of district attorney to which they are entitled under 

Article IX, Section 4 of the Pennsylvania Constitution by mincing the duties of 

only their district attorney’s office.  In doing so, it is a plain, palpable and clear 

abuse of the General Assembly’s power which infringes on the rights of 

Philadelphia’s electors in violation of the Free and Equal Elections Clause under 

Article I, Section 5. 

1. Act 40 denies Philadelphia voters an equal opportunity to 

translate their votes into representation relative to the voters of 

the surrounding SEPTA-served counties. 

 

If for no other reason, Act 40 violates Section 5 by selectively rejecting 

Philadelphia voters’ equal opportunity to translate their votes into representation 

relative to other electors in SEPTA-served counties whose votes for district 

attorney remain undisturbed.  
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Acts of the General Assembly are presumed to be constitutional “absent a 

demonstration that the statute ‘clearly, palpably, and plainly’ violates the 

Constitution.” Working Families Party v. Commonwealth, 209 A.3d 270, 278 (Pa. 

2019) (quoting Konidaris v. Portnoff Law Associates, Ltd., 953 A.2d 1231, 1239 

(Pa. 2008)).  This is a heavy burden on the challenging party as “statutes are to be 

construed whenever possible to uphold their constitutionality.” Id. at 279 (quoting 

In re William L., 383 A.2d 1228, 1231 (Pa. 1978)).   

Article I, Section 5 of the Pennsylvania Constitution guarantees that all 

“[e]lections shall be free and equal.” Pa. Const. art. I, § 5.  Legislative enactments 

“may be invalidated by our Court [under Section 5] ‘in a case of plain, palpable 

and clear abuse of the power which actually infringes [on] the rights of the 

electors.’” League of Women Voters v. Commonwealth, 178 A.3d 737, 809 (Pa. 

2018) (quoting Patterson v. Barlow, 60 Pa. 54, 75 (Pa. 1869)).  

In League of Women Voters, the Pennsylvania Supreme Court explained that 

the words “free and equal” under Section 5 “mandates that all voters have an equal 

opportunity to translate their votes into representation” free from state subversion 

or denial of any kind. Id. at 804.  Elections are “free and equal” “when each voter 

under the law has the right to . . . have [their ballot] honestly counted” and “when 

no constitutional right of the qualified elector is subverted or denied him.” Id. at 

810 (quoting Winston v. Moore, 91 A. 520, 523 (Pa. 1914)).  Legislative schemes 
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that impermissibly dilute an individual’s vote for elective office relative to other 

voters will violate Section 5. Id. at 809.  

 Act 40 infringes on the right of Philadelphia’s electorate to a “free and 

equal” election of its DA relative to voters of the surrounding four counties also 

served by SEPTA. Similar to the congressional map struck down in League of 

Women Voters under Section 5 for its “partisan dilution of votes” in favor of one 

party’s candidates, Act 40 dilutes Philadelphia’s votes because it only strips the 

Philadelphia DAO of jurisdiction over SEPTA crimes and for the rest of the current 

DA’s elected term. See id. at 821.  Act 40 fully divests the Philadelphia DAO of 

any authority to investigate and prosecute SEPTA crimes that occur in Philadelphia 

and at the sole discretion of the unelected Special Prosecutor. 74 Pa. C.S. § 

1786(a)(2) and (4)(i) and (ii).  But for the four surrounding SEPTA-served 

counties, the Special Prosecutor may only supersede if their DAOs provide prior 

written approval. § 1786(a)(4)(iii).  This selective jurisdictional transfer ends on 

December 31, 2026 - the same year DA Krasner’s term ends. §1786(a)(8).  Act 40 

even removes Philadelphians’ standing to challenge the Special Prosecutor’s 

authority in any case it brings against them under this law. § 1786(a)(5).  And even 

though DA Krasner was elected twice by Philadelphia voters for the purpose of 

deciding how and when to prosecute all Philadelphia crime, including SEPTA 

crimes, Act 40 hands that authority over to a Special Prosecutor appointed by the 
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Attorney General. See § 1786(a)(1) and (2) (giving the Special Prosecutor “the 

power and independent authority to exercise all investigative and prosecutorial 

functions” of the Philadelphia DAO).   

For purposes of Section 5, it also makes no difference whether a legislative 

enactment intentionally or inadvertently infringes on the right to vote if the effect 

of the statute replaces one’s elected representation. In re New Britain Borough 

School District, 145 A. 597 (Pa. 1929).  In New Britain, even though a statute 

creating new voting districts did not explicitly prevent certain electors in new 

districts from casting votes for their school directors, some could not and it 

“nevertheless operated to impair [the] right” to free and equal elections under 

Section 5. Id. at 599.  This was particularly true because it effectively replaced 

their elected representatives who decided how their tax dollars were being spent. 

See id. 

Act 40, like the statute struck down in New Britain, does just that: It holds 

Philadelphia taxpayers hostage to an unelected Special Prosecutor who will assume 

their elected DA’s duties and decide how their tax monies are spent in doing so, 

since they are required to pay for the Special Prosecutor.  But the injury here is 

even more profound than in New Britain, because Act 40 also robs Philadelphia 

taxpayers’ opportunity for reimbursement of those dollars from the Commonwealth 

provided to all other counties with a full-time DA. See § 1786(a)(10) (requiring 
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Philadelphia to reimburse the Special Prosecutor and the Attorney General for 

expenses incurred under the act) and § 1786(a)(12) (prohibiting the 

Commonwealth from reimbursing Philadelphia for the DA’s annual salary, despite 

the Commonwealth’s obligation to reimburse sixty-five percent of the annual 

salary of the counties’ full-time DAs under 16 P.S. § 1401).  Whether intentional or 

inadvertent, Act 40 “nevertheless operate[s] to impair” Philadelphia voters’ rights 

to “free and equal” elections under Section 5. See id.  

For these reasons alone, Act 40 violates Section 5 because it denies an 

“equal opportunity” of Philadelphians “to translate their votes into representation” 

relative to the voters of the surrounding SEPTA-served counties. See League of 

Women Voters, 178 A.3d at 804.  

2. Act 40 denies Philadelphia voters the whole office of district 

attorney for which they are entitled under Article IX, Section 

4. 

 

Act 40 even more clearly, palpably and plainly abuses legislative power by 

infringing on the right of Philadelphia’s electorate to have their votes “honestly 

counted” under Section 5 by denying them the whole office of district attorney for 

which they are entitled under Article IX, Section 4 of the Pennsylvania 

Constitution.10  See id. at 810 (quoting Winston v. Moore, 91 A. 520, 523 (Pa. 1914) 

 
10 “County officers shall consist of commissioners, controllers or auditors, district attorneys . . . 

.” Pa. Const. art. IX, § 4 (emphasis added). 
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(“[E]lections are free and equal within the meaning of the Constitution . . . when 

no constitutional right of the qualified elector is subverted or denied him.”)). 

Well over a century of jurisprudence confirms that “the people are entitled to 

the services of the [constitutional] officer during the entire term for which they 

elected him, unless he be removed in the way prescribed by the Constitution . . . .” 

Commonwealth ex rel. Vesneski v. Reid, 108 A. 829, 831 (Pa. 1919) (citing Lloyd v. 

Smith, 35 A. 199, 221 (Pa. 1896); In re Bowman, 74 A. 203 (Pa. 1909); and 

Commonwealth v. Weir, 30 A. 835 (Pa. 1895)).  The Pennsylvania Supreme Court 

has consistently recognized this principle for county row officers, including 

“district attorneys,” enumerated in Article IX, Section 4. McGinley v. Scott, 164 

A.2d 424, 431 (Pa. 1960) (In holding the State Senate had no power to investigate 

the Philadelphia DA’s conduct, the Court noted, “the legislature could not 

constitutionally enact any law to suspend or remove from office or otherwise 

punish in any way the district attorney of any county” as it is “a constitutional 

officer, elected by the people of the county in which he serves.”). 

Act 40 impairs the duties of the Philadelphia DAO by transferring 

jurisdiction over SEPTA crimes in Philadelphia to a Special Prosecutor for the rest 

of DA Krasner’s term. The General Assembly cannot simply rip duties from one 

elected constitutional officer and give it to another of its choosing.  This is nothing 

like the statute upheld in Lloyd v. Smith, in which the General Assembly transferred 
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duties from certain elected county auditors to elected county controllers when the 

auditors’ terms expired. Lloyd, 35 A. at 221 (holding the right to a constitutional 

officer belongs to the people). In Lloyd, the Pennsylvania Supreme Court allowed 

such a transfer because county controllers are the constitutional alternate to county 

auditors under Article IX, Section 4’s language - “[c]ounty officers shall consist of 

. . . controllers or auditors.” Id. at 201.  This transfer of duties in Act 40 is more 

egregious because the “alternate” officer is an unelected one created by the 

legislature, not the constitution. 

 Instead, Act 40 is akin to the transfer of duties of another constitutional 

office that this Court deemed unconstitutional earlier this year in Rogers v. 

Lycoming County Board of Commissioners.  In Rogers, the county commissioners 

reassigned the elected county controller’s duties to the county’s finance office, 

citing to its “general supervisory authority” over the controller’s office under the 

County Code, 16 P.S. § 1701.11 Rogers v. Lycoming Cnty. Bd. of Comm’rs, No. 161 

C.D. 2023, 2024 WL 300859, slip op. at *1 (Pa. Cmwlth. Jan. 26, 2024) 

(unpublished disposition).  And even though the transfer of statutory duties from 

the county controller’s office in Rogers occurred by a county commission, rather 

 
11 “The county commissioners shall be the responsible managers and administrators of the fiscal 

affairs of their respective counties . . . .” 16 P.S. § 1701. 
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than the legislature, this Court cited the same precedent and stressed the same 

constitutional protections afforded to the people who elected them:  

With minor exceptions[,] county row offices have 

constitutionally protected status. They cannot, for 

example, be locally or even legislatively abolished. They 

were established not by the legislature, but by the 

Pennsylvania Constitution .... One manifestation of this 

constitutional status is that their offices cannot be 

abolished. See Lloyd v. Smith, [35 A. 199, 201 (Pa. 1896)]. 

Section 1620 of [T]he County Code is written with the 

purpose and result of acknowledging and protecting the 

constitutional status of these officers. 

 

Id. at 6 (quoting Dauphin Cty. Comm’rs v. Teamsters Loc. No. 776, 34 A.3d 864, 

869 (Pa. Cmwlth. 2011) (citation omitted) (emphasis added)).  Just as this Court 

held in Rogers that the statutory duties of a constitutional officer protected under 

Article IX, Section 4 “cannot be impaired or contravened by the [Commissioners’] 

general supervisory authority,” the General Assembly’s reassignment in Act 40 of 

the Philadelphia DAO’s statutory duties to a legislatively-created Special 

Prosecutor within the Attorney General’s Office is unconstitutional. See id. at *6 

(concluding any other interpretation would be “unconstitutional under article IX, 

section 4 as beyond the General Assembly’s authority”). 

 Article IX, Section 4 confers upon the people of Philadelphia the right to the 

whole office of district attorney for the DA’s entire elected term.  Act 40 subverts 

this right by transferring duties of the constitutionally-protected Philadelphia DA to 

a legislatively-created office.  This infringes on the right of the Philadelphia 
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electorate to have their votes honestly counted under Section 5 in a clear, palpable 

and plain abuse of legislative power.  

B.  Act 40 violates Article I, Section 26 because it discriminates 

against Philadelphians in their exercise of the fundamental right 

to vote when there are less intrusive means to remove a district 

attorney from certain prosecutions. 

 

 The General Assembly has no power to discriminate against a subset of the 

electorate in its exercise of the fundamental right to vote when, as here, it cannot 

meet heightened constitutional scrutiny.  This selective targeting of Philadelphia’s 

vote contravenes the non-discrimination provision in Article I, Section 26 of the 

Pennsylvania Constitution.  

 As one of the pillars of the state constitution’s equal protection guarantees, 

Section 26 prohibits the government from “discriminat[ing] against any person in 

the exercise of any civil right.” Pa. Const. art. I, § 26. Section 26 is implicated 

when the government acts with partiality: 

[W]hen a court is presented with a legislative 

classification that touches on the exercise of a civil right 

and it is being challenged on the basis that it is 

discriminatory, the court shall determine whether the 

classification operates neutrally with regard to the exercise 

of that right. If it does not, the court shall then conduct a 

commensurate means-end review.  

 

Allegheny Reprod. Health Ctr. v. Pa. Dep't of Human Servs., No. 26 MAP 2021, 

2024 WL 318389, at *105 (Pa. Jan. 29, 2024) (holding that Section 26 affords 

broader protections than the federal Equal Protection Clause because it is 



24 

 

implicated anytime individuals are not treated “neutrally” in the exercise of a civil 

right).  When the right is fundamental, such as Philadelphia voters’ right to “free 

and equal” elections, the government carries a “heavy burden” to demonstrate the 

act is supported by a “compelling state interest” and it is “narrowly tailored to 

effectuate that interest,” such that no other less intrusive means exist to achieve the 

same goal. Id. at *106 (quoting Hiller v. Fausey, 904 A.2d 875, 885-96 (Pa. 2006)). 

 Since Act 40 treats Philadelphia voters differently than voters in the four 

surrounding SEPTA-served counties by denying them the whole DAO for which 

they elected, the statute does not operate neutrally in their exercise of the right to 

vote. See id. at 105.  Given the right to free and equal elections under Section 5 is 

fundamental, Act 40 must satisfy strict scrutiny. League of Women Voters, 178 A.3d 

at 803 (“Article I, Section 5” is “within the Pennsylvania Constitution's 

‘Declaration of Rights,’ which . . . is an enumeration of the fundamental individual 

human rights possessed by the people of this Commonwealth.”). It cannot meet 

this burden. 

 First, there is no evidence on the record supporting a compelling state 

interest.  During debates, Act 40’s prime sponsor proffered state interests on the 

general “rise in violence” and a DAO that is “not prosecuting people”: 

Hey, let us keep people safe. Is that not the core function 

of government? Someone is not doing their job, not 

prosecuting people, then, yes, we should provide the tools. 

… I will admit this is not just a Philadelphia issue, by no 
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means, when I talk about crime and the rise in violence. 

But keep in mind that this bill was born [sic] out of the 

Committee on Transportation dealing with Title 75. 

 

2023 Pa. Leg. J. - Senate 357 at 364 (May 2, 2023) (statement of Sen. Langerholc).   

Although the Commonwealth has a public interest in protecting its citizens 

from danger, the purported concern here is with public safety on all SEPTA 

property - not Philadelphia.  Consider the statute increasing the grading of the 

offense of carrying a firearm without a license in Philadelphia. Our courts upheld it 

where the state interest was supported by statistics showing a higher risk of public 

safety in the City compared to the rest of the Commonwealth, but there are no 

supportive statistics here. Cf. Commonwealth v. Scarborough, 89 A.3d 679, 686 

(Pa. Super. 2014) (recognizing “the level of gun violence in Philadelphia is 

staggeringly disproportionate to any other area of Pennsylvania” after reviewing 

statistics of gun-related crimes).  Even the testifiers at the 2022 Transportation 

Committee hearing focused on crime on SEPTA property - not just crime in 

Philadelphia and not the need to take over DA Krasner’s duties.12  No evidence 

supports a public interest in safety of only the Philadelphia DAO’s jurisdiction 

over SEPTA crime. 

 Alternatively, even if there is a purported interest in addressing the 

Philadelphia DAO’s alleged dereliction of duty, no case supports a compelling state 

 
12  See supra note 1. 
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interest in punishing an elected district attorney. Cf. McGinley v. Scott, 164 A.2d 

424, 431 (Pa. 1960) (“[T]he legislature could not constitutionally enact any law to 

suspend or remove from office or otherwise punish in any way the district attorney 

of any county even if an investigation should happen to reveal that the particular 

district attorney was in some manner derelict in his duty.”).   

 Second, even if this Court were to find there is a compelling state interest in 

addressing public safety on Philadelphia SEPTA property, that is the beginning of 

the inquiry and not the end.  Act 40 is not narrowly tailored to that interest because 

there are less intrusive means to achieve that goal without unconstitutionally 

infringing on Philadelphia voters’ rights.  The General Assembly could reenact 

something similar to the now-expired Independent Counsel Authorization Act,13 

providing for the appointment of a special prosecutor to oversee certain criminal 

investigations when there are conflicts of interest with a district attorney’s office.  

There is longstanding precedent supporting such an appointment when there are 

conflicts of interest or a hearing is provided on the appointment. Compare In re 

Thirty-Fifth Statewide Investigating Grand Jury, 112 A.3d 624, 629-30 (Pa. 2015) 

(allowing a supervising judge to appoint a special prosecutor under the 

Investigating Grand Jury Act14 when a grand jury is “considering potential criminal 

 
13 Act of February 18, 1998, P.L. 102, No. 19 (previously 18 Pa.C.S. §§ 9301–9352) (applied to 

conflicts of interest within the Attorney General’s Office). 
14 Act of October 5, 1980, P.L. 693, No. 142 (as amended 42 Pa.C.S. §§ 4541–4553). 
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conduct on the part of an Attorney General . . . or a closely affiliated official”), 

with Smith v. Gallagher, 185 A.2d 135, 151 (Pa. 1962), overruled on other grounds 

by In re Biester,  409 A.2d 848, 850 (Pa. 1979) (rejecting a judge’s appointment of 

a special prosecutor to take over the Philadelphia DA’s duties where there was no 

conflict of interest because it “would disfranchise the people of Philadelphia in the 

realm of their freedom to select a District Attorney of their own choice.”), and 

Commonwealth v. Mayfield, 247 A.3d 1002, 1003 (Pa. 2021) (refusing to allow 

judge to unilaterally appoint a private attorney because, “[w]hile the 

[Commonwealth Attorneys] Act allows for the substitution of one prosecutor for 

another in these three situations, all of those circumstances involve the replacement 

of one duly-elected public official with another” when a conflict of interest or a 

hearing is provided).  

Less intrusive means to remove district attorneys from certain prosecutions 

already exist.  Act 40 is not narrowly tailored to the purported state interest in 

public safety or a dereliction of duty and thus does not justify infringing on 

Philadelphia voters’ fundamental right to the services of their elected DA during 

his elected term in violation of Section 26. 

Suppose this Court holds the voters of Philadelphia have no interest in the 

full services of an elected constitutional officer beyond the existence of a neutered 

office.  Suppose their constitutional guarantees of “free and equal” elections under 
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Section 5 and non-discrimination under Section 26 fail to protect their votes after 

they are cast.  It would send a clear message to our constituents: Don’t bother 

voting in the next election because a simple majority in the General Assembly may 

take a hacksaw to it.  After all, “one imagines that [voters] find cold comfort in 

their right to protest and advocate for change in an electoral system that they allege 

has been structurally designed to marginalize their efforts in perpetuity.” League of 

Women Voters, 178 A.3d at 786 n. 56. 

III. EVEN IF THE COURT FINDS THAT ACT 40 DOES NOT 

UNCONSTITUTIONALLY SUPPRESS THE VOTES OF 

PHILADELPHIANS, IT FALLS OUTSIDE THE CONSTITUTION’S 

EXCLUSIVE REMOVAL METHODS FOR A DISTRICT ATTORNEY. 

  

At its core, Act 40 is borne of a simple majority in the General Assembly 

who disagree with Philadelphia’s political choice to reelect DA Krasner.  But the 

Pennsylvania Constitution forbids the removal of an elected district attorney unless 

it falls within one of the exclusive removal methods under Article VI, including 

impeachment,15 removal by the Governor for reasonable cause on the address of 

two-thirds of the Senate, or upon conviction of misbehavior in office or of any 

infamous crime. Pa. Const. art. VI, §§ 6 and 7.   

 
15 The issue of whether a district attorney is a “civil officer” subject to impeachment was raised 

on appeal and is awaiting judgment before the Pennsylvania Supreme Court in Krasner v. Ward 

et al., No. 2, 3 & 4 EAP 2023. 
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A long line of unbroken precedent holds that the General Assembly has no 

power to statutorily remove an elected constitutional officer except by these 

exclusive methods in the constitution. Birdseye v. Driscoll, 534 A.2d 548 (Pa. 

Cmwlth. 1987) (rejecting a statute creating cause of action to remove public 

officials from office for violating the Wiretap Act as void under Article VI, Section 

7 of the Pennsylvania Constitution); See also McGinley, 164 A.2d at 431 (“[T]he 

legislature could not constitutionally enact any law to suspend or remove from 

office or otherwise punish in any way the district attorney of any county.”), and In 

re Bowman, 75 A. 203 (Pa. 1909) (holding that the legislature can only remove a 

constitutional officer by the “exclusive” methods prescribed in the Pennsylvania 

Constitution for removal of an officer, “prohibitory of any other mode the 

Legislature may deem better or more convenient”).  

Similar to the statute struck down in Birdseye v. Driscoll that allowed causes 

of action to remove public officials for violating the state’s wiretap statute, Act 40 

would remove DA Krasner from his duties outside the constitutionally-permitted 

methods of removal.  According to the Petitioners, Act 40 “effectively allow[s] the 

Special Prosecutor to assert preemptive jurisdiction over approximately 89% of the 

territory of the City of Philadelphia” and “95% of criminal incidents in 

Philadelphia.” Pet. for Review ¶ 50.  Like the Court ruled in Birdseye, because Act 

40 “conflicts with our Commonwealth’s Constitution in providing an alternative 
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method of removing district attorneys from office, it must fail.” Birdseye, 534 A.2d 

at 551. 

To be sure, a simple majority in the General Assembly may deem a statutory 

fix to be better or more politically expedient than meeting the heavy burden of a 

two-thirds vote, but the state charter is designed to prevent it from so easily 

thwarting the will of the people.  The General Assembly has no authority to create 

an alternative extraconstitutional method for removal, and Act 40 should be 

declared unconstitutional. 

CONCLUSION 

 Act 40 commits multiple state constitutional violations.  It is special 

legislation that creates a closed class consisting of Philadelphia and fails to satisfy 

rational basis or meet any manifest peculiarities of the City in contravention of 

Article III, Section 32.  By denying Philadelphia voters their right to the whole 

office of an elected constitutional officer, the statute also disenfranchises 

Philadelphia voters in violation of the Free and Equal Elections Clause under 

Article I, Section 5.  Act 40’s blatant discrimination further contravenes the voters’ 

equal protection guarantee under Article I, Section 26.  Petitioner’s request for 

declaratory and injunctive relief should be granted. 
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Served: Summers, John S.

Service Method:  eService

Email: jsummers@hangley.com

Service Date: 3/1/2024

Address: One Logan Square

27th Floor

Philadelphia, PA 19103

Phone: 215-496-7007

Representing: Petitioner   Krasner, Larry
Petitioner   Office of the District Attorney, City of Philadelphia
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

PROOF OF SERVICE
(Continued)

Courtesy Copy

Served: Haverstick, Matthew Hermann

Service Method:  eService

Email: mhaverstick@kleinbard.com

Service Date: 3/1/2024

Address: Three Logan Square, 5th Floor

1717 Arch Street

Philadelphia, PA 19103

Phone: 215-568-2000

Representing: Possible Intervenor   Southeastern Pennsylvania Transportation Authority

Served: Notarianni, Francis Gerard

Service Method:  eService

Email: fnotarianni@kleinbard.com

Service Date: 3/1/2024

Address: 1717 Arch Street, 5th Flooor

Philadelphia, PA 19103

Phone: 570-780-7838

Representing: Possible Intervenor   Southeastern Pennsylvania Transportation Authority

Served: Vance, Shohin Hadizadeh

Service Method:  eService

Email: svance@kleinbard.com

Service Date: 3/1/2024

Address: Three Logan Square

1717 Arch Street, 5th Floor

Philadelphia, PA 19103

Phone: 267-443-4142

Representing: Possible Intervenor   Southeastern Pennsylvania Transportation Authority

Served: Zimmer, Samantha G.

Service Method:  eService

Email: szimmer@kleinbard.com

Service Date: 3/1/2024

Address: Three Logan Square, 5th Floor

1717 Arch Street

Philadelphia, PA 19103

Phone: 267-443-4143

Representing: Possible Intervenor   Southeastern Pennsylvania Transportation Authority
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IN THE COMMONWEALTH COURT OF PENNSYLVANIA 

PROOF OF SERVICE
(Continued)

/s/  Shannon Amanda  Sollenberger

(Signature of Person Serving)

Person Serving: Sollenberger, Shannon Amanda

Attorney Registration No: 308878

Law Firm: 
Pa SenateAddress: 
State Capitol Bdg Room 535

Harrisburg, PA 17102

Representing: Amicus Curiae   Senate Democratic Members, Senate of Pennsylvania
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